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Meſll 71 i and Pie tines Hh in Glaſgow: 


LTHOUGH the queſtion between the memorialiſt and 
Meſſ. Haſtie and Jamieſon has been frequently under your 
Lordſhips conſideration, yet, as in judging of the points 

23 at preſent in controverſy, it may be neceſſary to have 
in view the different facts which gave riſe to the competition, the 
memorialiſt ſhall-endeavour to reſume theſe as ſhortly as poſſible, in 
order to ſave the Court the trouble of reſorting to the former 

apers. 

| Archibald Dunlop and David Ralſton having ſettled as mer- 

chants in Virginia, and for ſeveral years carried on trade there in 

partnerſhip; James Dunlop merchant in Glaſgow, being a corrre- 
ſpondent of theirs, furniſhed them with conſiderable cargoes of _ 

In return for theſe, they ſtood engaged to ſend cargoes from Virgi-- 

nia conſigned to him; but being deficient in their conſignments, 

they became debtor to him in 1763 for a balance of about L. 5500. 

Sterling, for L. 5000 of which they accepted bills to him in 1764, 

and being jointly and ſeverally bound for the debt, the ſeparate ef- 

fects of either became liable to be attached for it. 

In the beginning of 1753, Archibald Dunlop, leaving his part- 

ner Ralſton in Virginia, came to Glaſgow, where he remained till 

Auguſt 1764. 
The above- named James Dunlop being debtor to the memoria- 

liſt Robert Arthur for. two ſeveral Fn of 2 2632: 6: 6 and 

7 L. 700 


* 25. 1770. * 
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L. Joo Hide, he did, in February 17 54, bring an aQion againſt? 
him in this Court for payment. | 
Upon this, depending action he aſed neee in the hands of 
ſundry perſons debtors to the ſaid James Dunlop, and, among o- 
thers, in the hands of the ſaid Meſſ. Archibald Dunlop and David 


Ralſton merchants in Virginia. 


Afterwards, in July 1764, the memorialiſt having obtained de- 
creet againſt the ſaid James Dunlop for payment of the ſums due to 
him, and thereafter brought an action of forthcoming againſt the 
ſaid Meſſ. Dunlop and Ralſton upon the arreſtments uſed in their 
hands, he, on the 22d and 25th January 1766, obtained a decree 
againſt them for payment of as much of the ſums arreſted in their 
hands and indebted by them to the ſaid James Dunlop, as would 
ſatisfy and pay him of the aforeſaid ſums due to him by the faid 


James Dunlop. 


In January or February 1763, while Archibald Danlow: was in 
Scotland, he purchaſed and ſent out to Virginia, from Glaſgow, 
a Cargo of goods; and the ufual credit given for ſuch goods, in 
point of time, being about ſixteen months, the price of this cargo 
became due whilſt Archibald Dunlop continued in Scotland, and he 
accordingly paid it, In hke manner having, in June 1764, 
purchaſed at Glaſgow the cargo from different perſons, alſo upon 
credit, he accepted bills for the ſame, and which bills were after- 
wards, in part paid, after his return to Virginia. 

Before returning to Virginia, Archibald Dunlop having an inten- 
tion, as far as he could, to diſappoint the creditors of Meſſ. Dunlop 
and Ralſton of the payment of their lawful debts, and to prefer ſuch 
new creditors as already had lately given credit, or ſhould give him 
credit, or furniſh him goods, he, 8th Auguſt 1764, entered into a 
private contract with Meſſ. Robert Haſtie and James Jamieſon mer- 
chants in Glaſgow, whereof the tenor follows: The ſaid Robert 
* Haſtie and James Jamieſon have become bound Cc. to ſend to 
% and furnith the ſaid Archibald Dunlop at Cabinpoint, with goods 
„ and merchandiſe from Glaſgow, as near as poſſible to the ſchemes 
of goods which the faid Archibald Dunlop thall ſend from Cabin=- 
“point to Glaſgow, and that for the ſpace of years from 
e and after the date hereof; for which goods fo to be feat from Glaſ- 
„% gow, the ſaid Robert Haſtie and James Jamieſon are to be allow- 
«© ed commiſſion at the rate of 2+ per cent.. And on the other hand, 
the ſaid Archibald Dunlop binds and obliges Kim, his heirs, Oc. 
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C35) 
to remit to the ſaid Robert Haſtie and James Jamieſon, at Glaſ- 
gow, the value of whatever goods ſhall be ſhipped by them on 
his account, according as the ſaid value ſhall be aſcertained by the 
{aid Robert Haſtie and James Jamieſon their accompt- books, with- 
out farther proof, ſo as the ſaid Robert Haſtie and James Jamieſon 
may be enabled to pay the value of the ſaid goods to the ſellers or 
furniſhers thereof, and that from time to time as the ſame ſhall 
become due: And in caſe the ſaid Archibald Dunlop ſhall fail to 
* make the foreſaid remittances timeouſly, ſo as to diſcharge the 
prices of the goods to be ſent out to him when the ſame ſhall fall 
due, then he binds and obliges himſelf and his foreſaids to pay to 
_ * the ſaids Robert Haſtie and James Jamieſon, their heirs, Cc. the 
* lawful annualrent of the price of the ſaid goods, and that from 
the time the fame {hall become due to the furniſhers, until pay- 
ment. Further, the ſaid Archibald Dunlop binds and obliges 
** bimfelf and his foreſaids, that whatever tobacco he ſhall ſhip for 
„Clyde from this date, during the foreſaid ſpace f years, 
* ſhall be conſigned by him to the ſaid Robert Haſtie and James Ja- 
© mieſon fore ſale, and which they hereby oblige themſelves to diſ- 
* poſe of to the beſt advantage; for which, by expreſs agreement, 
they are to be allowed commiſhon at the rate of 12 5s. 6d. Sterling 
(for each hogſhead of tobacco, clear of all charges: And they oblige 
( themſelves to account to the ſaid Archibald Dunlop ſor all allow- 
* ances on the ſaid tobacco that may be got at the King's ſcale; as 
* alſo for the allowance of L. 10 each hogſhead, granted by law, at 
„the price the ſame ſhall be fold for; and to apply the neat pro- 
„ ceeds of all the tobacco to be conſigned and ſold as above to the 
„ credit of the ſaid Archibald Dunlop his accompt, for the goods to 
* be ſent out to him by the ſaids Robert Haſtie and James Jamie- 
“ ſon, as aforeſaid.” | e * | 
Soon after entering into this contract, Archibald Dgnlop returned 
6 r ᷣ ò v | 45 We | 7 
In fpring 1765, Meſſ. Haſtie and Jamieſon ſent out ſome goods by 
two ſhips called the Elliot and the Peggy, amounting together in 
value to I. 647: 12: 3 Sterling; and which goods being furniſhed 
on the uſual credit of ſixteen months, the returns for them could not 
be due by Archibald Dunlop ſooner than the middle or rather not 
till towards the end of the year 1766, 5 5 
In July 1565, either before the arrival in Virginia of the laſſ- 
mentioned goods, or at leaſt more than a year before the price ot 
them became due, and long before they could be ſold or turned 
into caſh be Archibald Dunlop, tie ſent aff from Virginia a 3 
e „ | | called 
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called the Betſey, Dhvid 'Conkie maſter, with a cargo of tobacco, 


value above L. 3000 Sterling, all his own property, conſigned to Meſſ. 


Avg 26. 
1765. 


Haſtie and Jamieſon; and containing alſo more tobacco and goods 
belonging to others, conſigned to different perſons on freight to be 
paid to Archibald Dunlop owner of the veſſel, or Conkie the maſter 
employed by him. The memorialiſt having received intelligence of 
this veſſel being on her voyage from Virginia to Clyde, he reſolved 
to attach them; and having for that purpoſe obtained letters of ar- 
reſtment, together with the concurrence of the Judge-admiral, he did 
accordingly, of this date, arreſt both the veſſel and cargo in the 
hands of Conkie the maſter, immediately upon their arrival in the 
Harbour, and before they had been reported at the cuſtomhouſe. 

Meſſ. Harries, Cochran, and Company, merchants in London, 
being alſo creditors of Dunlop and Ralſton, uſed the like arreſtments 
in the hands of Conkie the ſhipmaſter, but their arreſtments were 
ſeveral days latter than thofe of Mr. Arthur. Upon their arreſtment 
they brought a proceſs of forthcoming ; but in this action Mr 
Arthur appearing for his intereſt, and claiming. a preference upon his 


prior arreſtments Meſſ. Harries, Cochran, and Company, agreed to 


his being preferred to them. py 

That Meſſ. Haſtie and Jamieſon might get poſſeſſion of the ſhip 
and freight, and of that part of the cargo which was conſigned 
to them, they, in name of Dunlop and Ralſton, applied for letters 
of looſing the arreſtments in the hands of Conkie the ſhipmaſter, 
and upon their finding the father of Mr Jamieſon cautioner in the 


looſing, the arreſtments were accordingly looſed in the uſual form; 


and thereupon Conkie delivered up the ſhip and whole cargo to Meſſ. 
Haſtie and Jamieſon the conſignees and correſpondents of Archibald 
Dunlop. e . "is 
Arreſtments were thereafter uſed in the hands of Meſſ. Haſtie and 
Jamieſon both by the memorialiſt and by the aforeſaid Meſſ. Harries, 


Cochran, and Company, and a proceſs of multiple-poinding being 


brought by all the arreſtees, and coming before the Lord Pitfour 
Ocdinary, the matter reſolved into a competition between the parties 
upon their reſpective intereſts and demands. 5 LL 
Meſſ. Haſtie and Jamieſon, willing, as it would appear, to aid 
Archibald Dunlop in his deſign of diſappointing the payment of his 
debts due to the memorialiſt and the other creditors of Dunlop and 
Ralſton, did pretend to have right to the ſhip Betſey and her freight, 


and that part of her cargo configned to them by virtue of their con- 


tra in Auguſt 1764, above ſtated, and the. conſignment by bill of 
loading made by him to them. Oa the other hand, the memoraaliſt 


inſiſted 
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inſiſted for preference, upon che ground of his having attacked by 


legal diligence the effects in queſtion, while the property thereof ſtood 
veſted in his debtor, and before any delivery or transference of pro- 
perty to the conſignees was made or completed. 


It is unneceſſary to reſume at any length the various arguments 


uſed by either party in ſupport of their ſeveral claims. The Lord 


Pitfour Ordinary, upon adviſing memorials, did, of this date, pro- 


nounce the following interlocutor: © Having adviſed this memorial, 
44 


cc 


with the memorial for Meſſ. Haſtie and Jamieſon, and conſidered: 
the letters from Archibald Dunlop to Meſſ. Haſtie and Jamieſon, 
and other writs produced, finds that there appears no ſufficient _ 


* evidence that the ſaid Archibald Dunlop was diveſted of the: 


property of the ſhip or cargo in favours of Haſtie and Jamieſon ;. 


and conſequently that the ſame was liable to be affected by the 


6 diligence of his creditors ; and prefers Robert Arthur upon his 


_ * arreſtment; and decerns in the preference, and againſt the raiſers 
of the multiple-poinding for payment accordingly.” And to this 


interlocutor his Lordſhip, by two other interlocutors of the 6th and 


Ip th July 1768, adhered, 


Againſt theſe interlocutors of the Lord Ordinary, Meſſ. Haſtie and 


Jamieſon reclaimed ; but upon adviſing the petition with anſwers, 
your Lordſhips, 29th November 1368, refuſed the deſire of the pe- 


tition, and adhered. Againſt this interlocutor Meſſ. Haſtie and Ja- 


mieſon preſented a reclaiming petition, in which they prayed to be 
allowed a proof of the practice of merchants in ſimilar caſes; which 
petition being anſwered by the memorialiſt, your Lordſhips, by in- 


Feb. 17. 
1768 


Nov. 29. 


1768... 


terlocutor 8th February 1769, allowed Meſſ. Haſtie and Jamieſon to 


give in a particular condeſcendence of what they averred to be the 


Practice of merchants in caſes of a ſimilar nature with the preſeat. 


A condeſcendence was accordingly given in, the particulars of which 


need not be here reſumed; but, upon adviſing it with anſwers and 


replies, your Lordſhips, 4th Auguſt 1769, pronounced an interlocu- 


cauſe till the 15th November then next. | | 
Againſt this interlocutor Meſſ. Haſtie and Jamieſon preferred ano- 


tor refuſing to allow any proof, and ſuperſeding adviſing of the 


ther reclaiming petition, which being anſwered by the memorialiſt, 


your Lordſhips, 2d March 1770, pronounced an interlocutor adhe- 


ring to your laſt interlocutor, and refuſing to allow any proof; and 


| having at the ſame time reſumed the conſideration of the cauſe itſelf, 


your Lordſhips adhered to your former interlocutor, of date 29th No- 


vember 1768. 


B. I | From 
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From theſe interlocutors of your Lordſhips Meſſ. Haſtie and Ja- 
mieſon appealed to the Houſe of Peers; and the interlocutors 
of both the Lord Ordinary and of your Lordſhips have been above 
more particularly ſtated, in order that the variation made upon them 
by the judgment of that Honourable Houſe might more clearly ap- 
pern ; N 5 9 21 
Upon the 1oth April, the Houſe of Lords, after hearing counſel], 
pronounced the following judgment: It is ordered and adjudged 
+ by the Lords ſpiritual and temporal in parliament aſſembled, That 
the interlocutors of the 17th of February, 2d and 19th of July, 
*& 29th of November 1768, and 2d March 1770, ſo far as they re- 
“late to the cargo, be reverſed ; and it is hereby declared, That the 
„ appellants have a ſpecial property therein preferable to the reſpon- 
«.dent's arreſtments : And it is further ordered and adjudged, That 

the ſaid interlocutors, ſo far as they relate to the ſhip, and all the 
„ other interlocutors complained of, be affirmed.” . 5 

At the end of laſt ſeſſion, when your Lordſhips pronounced a final 
judgment, nothing remained for the memorialiſt but to extract thgjge 
decree. In order to prevent this, Meſſ. Haſtie and Jamieſon thought 
proper, upon the 6th March, in their own names, and in that of 
David Conkie, to give in a repreſentation to the Lord Ordinary, ſet- 
ing forth, 1m, That Mr Arthur's only ground of claim againſt Ar- 
.chibald Dunlop was a decreet obtained againſt him 1a abſence in this 
Court, and that the grounds and vouchers thereof muſt be produced 
before this decreet could be allowed to go out; 24, That there was 
no aſcertainment of the extent and value of the ſubjeQs arreſted, 
which however muſt neceſlarily be done before any effectual decree 
could be extracted : And therefore praying the Lord Ordinary to ap- 
point Mr Arthur to produce the grounds and vouchers of his decreet 
.againſt Dunlop, and to condeſcend upon the manner in which he 
propoſed to aſcertain the extent and value of of the ſubjects arreſted; 
and in the mean time to ſtop extract. The Lord Ordinary appointed 
this repreſentation to be anſwered againſt June, and in mean time 
ſtopped extract. | He | 
At the beginning of this ſeſſion, the judgment of the Houſe of 
Peers having been produced in Court, your Lordſhips, upon a peti- 
tion from the memorialiſt, remitted the cauſe to the Lord Ordinary, 
with. power to him to do therein as he ſhould find juſt. 

In conſequence of this remit, the cauſe was inrolled before the 

Lord Ordinary; and the memorialiſt contended, . „„ 
1,20, That although the judgment of the Houſe of Lords had, in 
conſideration of the effect given to bills of loading in England, and 
| 5 => her. 
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other trading countries, reverſed the interlocutors of this Court, in 
ſo far as reſpected the cargo conſigned by bill of loading to Haſtie 
and Jamieſon, yet in every other reſpect it had affirmed them, and 
that therefore he was clearly intitled to an immediate decreet for the 
ſhip, furniture, proviſions, lumber, and the whole freight. | 
| 2do, That although the judgment of the Houſe of Lords had de- 
clared the conſignees to have a ſpecial property in the cargo contain- 
ed in the bill of loading in their favours, preferable to Mr Arthur's. 
arreſtments, yet that can extend no farther than to the amount of 
the ſums they were in advance and bound for at the time of the ar- 
reſtment ; and that if the proceeds of the cargo were more than ſuf- 
ficient to diſcharge thoſe debts, the ſurplus muſt be paid to him: 
And further, with regard to the debts in which , they only ſtood 
bound for Archibald Dunlop at the time of Mr Arthur's arreſtments, 
that if before theſe debts became due other cargoes arrived ſufficient 
to pay them, then ſuch cargoes mult accordingly be applied in pay- 
ment thereof, and not the cargo attached by the memorialiſt. 3 
zZtio, With reſpect to the grounds and vouchers of his decreet a- 
gainſt Archibald Dunlop, he obſerved, That there was in proceſs pro- 
duced by the above-mentioned Meſſ. Harries, Cochran, and Compa- 
ny, a bill drawn by the above-mentioned James Dunlop upon and 
accepted by Meſſ. Dunlop and Ralſton in 1763, for the ſum of 
L. 2000 Sterling: That this bill, it was true, ſtands indorſed to the 
ſaid Meſſ. Harries, Cochran, and Company, but that it was at the 
ſame time an indiſputable fact, that this indorſation was made by 
James Dunlop, within leſs than ſixty days of his notour bankruptcy; 
and that the memorialiſt having arreſted both in the hands of Har- 
ries, Cochran, and Company the indorſees, and in the hands of 
Dunlop and Ralſton the accepters, he had an unqueſtionable right 
to have this indorſation reduced upon the act 1696 ; and to found 
on the bill, as in ſo far a good and ſufficient voucher of his de- 


up and 
creet againſt Dunlop and Ralſton. 


x — 


410, With reſpect to the aſcertaining the extent and value of the 
ſubjects at the time of the arreſtments, Mr Arthur obſerved, That 
although he had a decreet of preference, final three years ago, with 
reſpect to the extent of the ſaid preference, yet he was ſtill willing 
to reſtrict his demand againſt them to the ſum of L. 3023: 10:4 
Sterling, being the amount of the value and real proceeds of th: 
ſbip Betſey and her freight, and that part of her cargo conſigned by 


bill of loading to Haſtie and Jamieſon, conform to an abſtraR appendix 
thereof taken from the accompt- current betwixt Archibald Dunlop No. Ill. 


and Meſſ. Haſtie and Jamieſon, produced by themſelves in procels, 
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with annualrent of che ſaid Gn from-23d April 1766, being the 
lateſt date at which any of the articles was payable. Wit th reſpect 
to this laſt particular, it was further obſerved, that the aforeſaid ac- 
compt-current, together with the whole vouchers thereof, the letters. 
of correſpondence, and other papers relative thereto, had been, ſince 
laſt ſeſſion, taken away by Meſſ. Haſtie and Jamieſon, and were not 
yet reproduced in proceſs ; but it was. infiſted, that they ſhould be. 
ordained immediately to replace them. And, in the mean time, it 
was obſerved, that there was a juſt and accurate abſtract from their 
ſaid accompt, which had been in proceſs for three years before, 
which had been again and again referred to, and founded upon, and 
the accuracy of which had never either been denied or diſputed. 
With reſpect to the third particular juſt now mentioned, Meſſ. 
Harries, Cochran, and Company, having appeared by their counſel, 
and acknowledged, that the indorſation of the L. 2000 bill was 
truly granted to them in ſecurity of anterior debt, within ſixty days 
of James Dunlop's bankruptcy, in terms of the act 1696, and ha- 
ving therefore agreed that the indorſation be reduced, on Robert 
Arthur's being preferred to the ſum in the bill upon his arreſtments, 
July 3. the Lord Ordinary, upon the 3d July 1770, pronounced the follow- 
177% ing interlocutor: © Having conſidered what is above repreſented, 
and in reſpect of the acknowledgment and conſent on the part 
*© of Mel, Harries, Cochran, and Company, finds the indorſa- 
tion to them of the IL. 2000 bill, accepted by Dunlop and Ralſton. 
* to James Dunlop, reducible at the inſtance of the ſaid Robert Ar- 
thur the arreſter, upon the ground above ſtated ; and reduces the 
*. famed accordingly ; and decerns ; and appoints parties procurators 
to be ready to debate at next calling upon the import of the Judg- 
ment of the Houſe of Peers, and other points of the cauſe.” 
July 5, Thereafter, at a calling, of this date, before the Lord Ordinary, 
1779. the memorialiſt inſiſted, That as he had now clearly ſapported his 
decreet of forthcoming to the extent of the principal and intereſt 
due upon the above-mentioned bill for JL. 2000, he was intitled to 
demand an interim-decreet for the acknowledged value and neat 
proceeds of the thip, freight, proviſions, and lumber belonging theres 
to; and he further inſiſted, that the accomprt-current, together with 
the vouchers thereof taken from the proceſs, ſhould be reproduced, 
and that the judgment of the Houſe of Lords ſhould be — 
with reſpect to the cargo in the manner formerly contended. 
| Meff. Hattie and Jamieſon agreed to the Lord Ordinary's pronoun- 
cing an interim decreet for L. 580 Sterling, being the price of the ſhip, 
after deduction of L. 20 . lor inſurance; but with reſpect to the 
. | 


„ 
freight, lumber, proviſions, and cargo, contended, that Mr Arthur 
had no title to them, as neither falling within his arreſtment, nor 


the intent and meaning of the judgment of the Houſe of Peers. 
The Lord Ordinary thereupon pronounced the following interlo- 


cutor: Having conſidered the debate, of conſent, decerns againſt 


Meſſ. Haſtie and Jamieſon the raiſers of the multiple-poinding, for 
payment to the ſaid Robert Arthur of the foreſaid ſum of IL. 580 
Sterling: Ordains the procurator for the ſaid Meſſ. Haſtie and Ja- 


* mieſon to reproduce the vouchers of their accompt, and other pro- 


ductions formerly made by them, hetwixt and this day ſe ennight, and 


* appoints both parties procurators to prepare and give in memorials 


upon the following points, viz. /,, with reſpect to the freight, 
„„ how far the ſame falls under Robert Arthur's arreſtment; and, 
© 2dly, with reſpect to the cargo received by Haſtie and Jamieſon af- 
“ter the arreſtment in their hands, how far they are bound to ap- 
_ « ply the ſame in payment of the ſums for which they ſtood bound 
con account of Archibald Dunlop, at the time of ſaid arreſtment, 


e hut which did not become due till after the receipt of the ſaid 


cargo; and that within fourteen days.” And thereafter his Lord- 


ſhip was pleaſed to make avifandum with the cauſe to your Lordſhips, 
and to ordain both parties to print and give in memorials. 


In obedience to this appointment, the following memorial is 
humbly offered upon the part of Mr Arthur ; and, as there are 
two points upon which parties have been directed to argue, ſo this 
memorial will properly divide into two diſtin&t branches; the one 
' reſpecting the ſhip, together with the lumber, proviſions, and 
freight thereof; the other reſpecting the application of the judg- 
ment of the Houſe of Lords to the cargo conſigned by bill of 
loading to Meſſ. Haſtie and Jamieſon, _ e : 
Before proceeding to particulars, the memorialiſt muſt beg leave 
to obſerve, That the principle upon which the conſignees have 


been preferred to the cargo in queſtion, is admitted to be contra- 


ry to the common received principles of law, with regard to the 
_ transference of property. In general, no principle ſeems better e- 
ſtabliſhed than that in order to transfer the property of moveables, 
beſides the will, actual delivery is abſolutely neceſſary. This is 
the eſtabliſhed law of England as well as of Scotland; and, as it 
is believed, of every other country. _ Y | 

The ſtrict maxims of law, however, muſt give way to 
the more enlarged principles of commerce, and the local 
fans HIS - ED ns ESE cuſtoms 


Burrow's 
Reports, 
Vol. II. p. 
387. 
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local cuſtoms of particular countries muſt: yield to the general 5 
law of commercial nations. To uſe the expreſſions of a 
GREAT JUDGE, © The maritime law is not the law of any 
particular country, but the general law of nations: Non 
& erit alia lex Rome, alia Athenis ; alia nunc, alia poſt hac; Jed et apud 
«* omnes gentes et omni tempore, una eademque lex obtinebit.” _ | 

For the utility of commerce, the above-mentioned principle, 
with regard to the transference of property, has been departed 
from, in the caſe of foreign conſignments. A bill of loading is 
now held before actual delivery of the cargo to transfer to the con- 
ſignee a ſpecial property therein, to the extent of the debt due to him 
by the foreign merchant, and for the payment of which the con- 
ſignment is made. The bill of loading is all the poſſeſſion that can 
- delivered till the ſhip comes home; and it gives to the holder 
ſuch a ſpecial property to the extent of his debt, as to exclude the le- 
gal attachment, of the other creditors of the conſigner. 

As it is not by the actual delivery of the goods, ſo there appear 
two circumſtances by which the ſpecial property of the conſignee 
ſeems to be conſtituted. The irt of theſe is the poſſeſſion of the 
bill of loading, ſhowing the will and deſtination of the conſigner; and 
the ſecond is, the conſignee's being. the lawful creditor of the fo- 
reign merchant. To ſuppoſe, that a merchant reſiding abroad might 
withdraw his effects from the legal execution of all his creditors, by 
conſigning them to truſtees or confident perſons, would be a doc- 
trine as pernicious as it is abſurd and prepoſterous. 

In a queſtion, therefore, with a creditor of the conſigner ne; 
ing the ſubject conſigned, the right of the conſignees muſt be founded 
upon their being juſt and lawful creditors, and upon their holding, | 
in their poſſeſſion the bill of loading. 

The delivery of the bill of loading 1s a kind of ſymbolical delive- 
ry of the cargo, and the terms of it muſt therefore determine the ex- 
tent of the ſpecial property of the conſignee. However great the ex- 
tent of the debt due to the conſignee, his ſpecial property muſt be li- 
mited to the ſubje conveyed to him by the bill of loading. And, 
on the other hand, however extenſive the conſignment, the Jpecral pro- 
perty of the conſignee therein. muſt be limited to the extent of 1 
debt which is due to him. 

In examining, therefore, the extent of the right of conſignees, 3 in a 
queſtion ſuch as the preſent, with the creditors of the conſigner, it is, 
m the place, neceſſary to determine the bounds. of the conſign- 

ment, 


* 


(bi 


ment, as aſcertained by the bill of loading; and, in the /ccond place, 
to inquire into the extent of the debt due to the conſignee. As to 
the particulars not conſigned by the bill of loading, there will be no 

occaſion for making any inquiry concerning the extent of the con- 
ſignee's debt, becauſe theſe muſt be conſidered as remaining ſubject 

to the common and eſtabliſhed rules of law with regard to property. 

I be principles now laid down ſeem not only clear in themſelves 
from the nature of the thing, but farther appear, in the humble ap- 
prehenſion of the memorialiſt, to have been the very principles upon 
which the above-recited judgment of the Houſe of Lords has pro- 
ceeded. The judgment of that Honourable Houſe has declared the 

conſignees to have a ſpecral property in the cargo, which is the ſub- 
ject conſigned by the bill of loading, and has in ſo far reverſed your 
Lordſhips decree, but has affirmed that decree in ſo far as reſpects. 
the ſhip itſelf and every other. particular. | | 


3 JJ ata Tow, wore Sno 3 1. Branch. 
Independent of the cargo, the particulars now in diſpute are, the $hip's fur- 
ſhip's furniture and lumber, the remainder. of biſcuit. and other pro- niture, lum- 
viſions on board, and the freight. None of. theſe are. mentioned in the _— | 
bill of loading, which ſimply bears the conſignment of the cargo. As freight. 
to the ſhip's furniture and lumber, they are properly to be conſider- 
ed as parts of the ſhip itſelf, and. muſt neceſſarily be held in the 
ſame ſituation with it. The remainder: of biſcuit and proviſions 
muſt, it is apprehended, be conſidered as in like manner excluſive of 
the cargo, and therefore, not a part of the conſignment, The provi- 
ſions were not put aboard to be carried home to the conſignees, but 
to ſupport. the crew during the voyage; and if they had been totally 
copſumed, it never would have been conſidered as any diminution 
of the conſignment. The tobaccoes which compoſed the cargo men- 
tioned in the bill of loading to Meſſ. Haſtie and Jamieſon, were the 
ſubje conſigned, and whatever was excluſive. thereof muſt be held 
the abſolute property of the couſigner, open to the legal execution of. 
his lawful creditors. 1 3 5 I EE 

The freight comes next to be conſidered, and muſt, it is appre- 
hended, be held in the. ſame. ſituation. with the ſhip, and rhe other 
particulars now mentioned. ix] - 5 4% 
The freight is the hire due to the owner of the ſhip for the tran- 
ſportation of the cargo. The cargo is conſidered as bailed for the 
freight, which is preferable to any other debt to which the goods 
laden are liable; and the maſter of the veſſel cannot be compelled 
to deliver. the cargo, till he ſhall have received either payment of 
| „ | 5 235 5 the 
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the freight or ſufficient ſecurity for it. * Naulum conven- 
% tum,” ſays an approved writer upon this ſubject, folvendum 


* eſt infra dies oo decurrendos a die, quo navis pervenerit ad 
* portum deſtinatum pro exoneratione mercium; et magiſter navis 


non poteſt compelli ad conſignationem mercium, quouſque nau- 
lum ſibi non ſolvatur: immo antequam exenerentur merces, nau- 


* lum eſt ſolvendum.“ And again, © Pro naulo ſunt tacite hypo- 


'* thecatz merces conductæ cum privilegio prælationis et anteriori- 
* tatis omnibus aliis creditoribus domini illarum mercium. Re- 
© tentio etiam conceditur magiſtro navis rerum vectarum, do- 


nec ſolvatur ei naulum. Franc. Roccus, de Navibus et Naulo, 


* 9. 87. 90.“ And agreeable to theſe principles, your Lord- 


ies have found that there is a hypothec upon the loading of the 
ſhip, for the freight and other duties, ſimilar to invecta et lata 
in urban tenements. December 1683, Muir contra Lord Lyon. 

Freight, like any other debt, may, it is apprehended, be attached 
by the arreſtment of the creditors of the owner of the ſhip; but there 


may in certain caſes be ſome difficulty with regard to the proper per- 
ſon in whoſe hands the arreſtment ſhould be uſed. It 1s certain, that 
if the voyage is not performed, if the cargo is loſt or the goods are 


not delivered, no freight is due; and therefore, till the actual deli- 
very of the cargo, there is no debt which can be arreſted in the hands 
of the conſignee. Farther, it has been already ſhown, that the ma- 
ſter of the veſſel has a right to detain the cargo till payment of the 
freight; and therefore when the maſter happens to be at the ſame 


time owner of the veſſel, it ſeems difficult to find out a proper me- 


thod for his creditors to arreſt the freight, An arreſtment in his own _ 


hands would be inept, and in the hands of the perſon to whom the 


goods are conſigned, i 
till actual delivery. | 9 85 

Where however the maſter is not owner of the veſſel, this 
difficulty ſeems to be removed, and it is apprehended that in 
his hands the freight may be properly arreſted by the credi- 
tors of the owner. It is true indeed, that in this caſe, the maſter 
is not properly debtor for the freight; neither is he the creditor to 
whom the freight is properly due; but at the ſame time, he has a 
right of recovering the freight for the owner, and of detaining the 
cargo till that freight is paid. The cargo therefore, to the extent of 


t would be equally fruitleſs, as no debt is due 


the freight due, muſt be conſidered as remaining the abſolute pro- 


perty of the owner of the ſhip, impoſſible to be withdrawn from him, 
without ſubſtituting in its place the freight itſelf. 1 
1 It 
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It is of no conſequence, that freight is a debt, which, by the 
| loſs of the cargo may eventually never become due; for it is well 
known that conditional debts are arreſtable. Neither does it ap- 
_ pear a circumſtance of any weight, that the debt has never come 
into the pofleſſion of the perſon in whoſe hands the arreſtment was 
_ uſed, for a partner's ſtock. in a trading company has been found 
arreſtable, although when the arreſtments were laid in the hands of 
the company, their whole ſtock was either in the hands of their 
ſupercargoes at ſea, or of their factors abroad. 19th November 
1742; Neilſon contra Rae. And beſides, in the caſe of freight it 
may properly be conſidered as in the hands of the maſter, as there 
is a hypothec upon the cargo to the extent of it preferable to all o- 
ther debts „ „ - Sa 1 
In the preſent caſe, Archibald Dunlop was the owner of the ſhip, 
and David Conkie, in whoſe hands the arreſtments were uſed, was 
the perſon hired by Dunlop to navigate the veſſel and act as maſter. 
The freight therefore was due to Archibald Dunlop out of the 
goods conſigned; and theſe, according to the principles now laid 


down, were properly attached by the arreſtments of the memorialiſt. 


Two objections have been made to the memorialiſt's claim to the 
freight; ino, That it was not arreſtable in the hands of Conkie the 
ſhipmaſter ; and, 2do, That it muſt be conſidered as a part of the car- 
go, to which the conſignees have been found to have a preferable 

right. The firſt of theſe objections it is hoped has been ſufficiently 
obviated by the obſervations already made by the memorialiſt. 
2s to the ſecond objection, he muſt, in the firf# place, obſerve, 
That as the freight is a burden upon the cargo to be paid by the 
confignees, ſo when the extent of a conſignment is conſidered, it 
is always (naulo deducto) with the deduction of the freight, 
In the next place, it will be remembered, That the extent of a con- 
ſignment muſt be determined by the terms of the bill of loading, the 
holding of which is confidered-as a ſymbolical poſſeſſion of the car- 
go. So much however is freight conſidered as a neceſlary deduction 
from the cargo, that bills of loading always bear, that the cargo is to 
be delivered to certain perſons, they paying freight for the ſame. 
Accordingly, in the preſent caſe, the terms of the bill of loading are, 
„ That the cargo is ſhipped and is to be delivered in the like good 
e order and well conditioned at the port of Port-Glaſgow, (the dan- 
ger of the ſeas only excepted), unto Meſſ. Robert Haſtie and James 
« Jamieſon merchants Ted. their aſſigns, he or they pay-_ 
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* ing freight for the ſaid goods,” C'c. Thus, by this bill of 
loading, the freight is not made a part of the conſignment, but, on 
the contrary, the right of the conſignees is expreſsly burdened with 
the condition of their paying it. As the terms of the bill of loading 
muſt regulate the extent of the conſignment, whatever is not inclu- 
ded in it muſt be held, not a part of the conſignment; and ſurely 
what is expreſsly excluded, can never be claimed by the conſignees. 

In the third place, it is to be obſerved, That Meſſ. Haſtie and ja- 
mieſon themſelves have in effect admitted the juſtice of the memo- 
rialiſt's claim. In their accompt- current with Archibald Dunlop, 
which is in proceſs, and a copy of which is printed and annexed to 
this memorial, they have given Dunlop credit for the freight of the 
whole cargo aboard this veſſel; and as your Lordſhips will obſerve, 
they have ſtated it as altogether diſtinct from the proceeds of the con- 
ſignment, which plainly ſhows, that they themſelves conſidered it as 
a clear and neceſſary deduction therefrom. . 

The freight, therefore, muſt, it is humbly apprehended, be conſi- 
dered as a neceſſary deduction from the conſignment, and as proper- 
ly and legally attached by the arreſtments of the memorialiſt. It on- 
ly remains to obſerve, that, beſides the tobaccoes conſigned by Dun- 
lop to Meſſ. Haſtie and Jamieſon, there were aboard this ſhip other 
tobaccoes, not his property, conſigned to different perſons, but for 
the whole of which, freight was due to Dunlop as ſole owner of the 
veſſel. As to the freight due for the tobaccoes, not the property of 
Dunlop, it is apprehended there cannot be the leaſt doubt that it 
was properly affected by Mr Arthur's arreſtments; and that, as Meſſ. 
Haſtie and Jamieſon recovered it, and have ſtated themſelves in their 
accompt debtors for it to Dunlop, they muſt therefore be held ac- 
countable for it. As to the other, the memorialiſt has already en- 
deavoured to ſhow, that he has properly arreſted it, and he hopes it 
is unneceffary to add any thing farther upon that head. 5 

As the memorialiſt has thus a right, not only to the ſhip itſelf, but 
likewiſe to its furniture and lumber, the proviſions aboard, and the 
freight of the cargo, he humbly apprehends, it muſt neceſſarily fol- 
low, that he is intitled to the intereſt due upon theſe ſeveral articles, 

from the time of their being received and having become due by 
Meſſ. Haſtie and Jamieſon to Archibald Dunlop. If he ſhall be 
found intitled to theſe articles themſelves, he apprehends the intereſt 
due upon them mult follow of courſe. Having arreſted them, he 
comes in the place of Dunlop himſelf, and can claim every thing 
that Dunlop himſelf could have demanded. And therefore, upon the 
Whole. of this branch of his argument, the memorialiſt humbly hopes 

TY your 
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| your Lordſhips will have no difficulty in finding him intitled to the 


| ſeveral articles above mentioned, and that you will pronounce an in- 
terim-decreet for the balance which, in their accompt-current, Meſſ. 


 Haſtie and Jamieſon have admitted to be due by them to Dunlop 


thereupon. In that accompt your Lordſhips will obſerve, that Meſl. . 
Haſtie and Jamieſon claim certain deductions from the freight, 


price of the ſhip, and other articles now under conſideration, ſuch 
as for the wages paid Captain Conkie and the ſailors, inſurance and 


commiſſion upon the ſhip and freight, &'c. How far theſe deductions 


are to be admitted will come to be more properly the ſubject of diſ— 
cuſſion when the vouchers thereof ſhall be produced; and in the 


mean time the memorialiſt demands only a decreet for the ſum of 


I. 1151: 14: 7 Sterling, which is the balance acknowledged to be 
due after theſe deductions. | 


The memorialiſt, has hitherto conſidered what of the ſubjects >. Dronek 
arreſted are included in the bill. of loading, which, as it has been Cargo. 


ſhown, is the firſt foundation of the ſpeczal property of the con- 
ſignees. The next object of inquiry is, how far the right of the con- 
ſignees extends with regard to theſe ſubjects which are actually in- 


cluded in the bill of loading. The cargo, it has been ſhown, is the 
only ſubject contained in the bill of loading, and the extent of 
the right of the conſignees, as it has been likewiſe ſhown, muſt be 

determined by the extent of the debt due to them by the con- 


ſigner. 


Ihe judgment of the Houſe of Lords has indeed declared in 
general, that the conſignees have a ſpecial property in the cargo, 


preferable to the arreſtments of the memorialiſt. But it is to be re- 


marked, that the only point contended for by the conſignees, and the 
only point under conſideration of that very Honourable Houſe, was, 
that conſignments in payment of debt could not be diſappointed by 
the arreſtments of other creditors. It was never inquired into or 
conſidered how far Meſſ. Haſtie and Jamieſon were actually the 
creditors of Archibald Dunlop, at the time when the memorialiſt 
arreſted this cargo. That was left to be the matter of after inveſti- 
gation and diſcuſſion before your Lordfhips. It was the general 
point which was alone the ſubject of diſpute, and it was the general 
point alone which the judgment of the Houſe of Lords determined! 
The extent of their debt has now come to be the ſubject of inveſti- 
gation, and it has produced ſeveral queſtions which are to receive 


There 


the determination of your Lordſhips. 
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There are three different ways in which Meſſ. Haſtie and Jamieſon 
have ſtated themſelves as creditors of Dunlop, and upon which they 
claim a /pecial property in this cargo; I, For the debts actually 
paid by them for Dunlop before the arreſtment of the cargo; 24o, 
The debts which they had not then paid, but for which they were 
then actually bound; and, 3rio, The debts contracted by them on 
account of Dunlop, after the date of the arreſtment. | oz 
As to the firſt, It is unqueſtionable that, to the extent of the ſums 
in which they were actually in advance for Dunlop at the time of 
this arreſtment, they have a /pecral property in the conſignment. 
As to the third, The debts contracted by them poſterior to the ar- 
reſtments it is apprehended to be in like manner clear beyond all 
doubt, that the conſignees have no right whatever to this confignment. 
The great end of the law is to ſecure theſe conſignments to honeſt 
creditors who have fairly contracted upon the faith of them. But 
they cannot ſurely pretend ro have become creditors upon the faith 
of a conſignment, when the debts have been contracted after they 
knew of its being arreſted. After knowing of the arreſtment, they 
were in mala fide to contract debt upon the faith of that conſignment, 
and they cannot be allowed by that means to diſappoint the creditors 
who have arreſted. PS ER 5 | 1 
It is with regard to the ſecond claſs that the only difficulty in 
this caſe occurs, which are the debts that at the date of the arreſt- 
ments had not been paid by the conſignees, but for which they were 
at that time actually bound. This claſs again may be ſubdivided 
into two branches; either, as they may be, imo, debts paid by the 
conſignees after the arreſtment, but before they had received any o- 
ther conſignment than that in queſtion ; or, 2do, debts paid after the 
arreſtment, but not till other conſignments beſides that arreſted had 
come into their poſſeſſion from Dunlop. As to the firſt of theſe, the 
memorialiſt will not diſpute the right of the conſignees; and there- 
fore the only queſtion is with reſpect to the laſt. 
As to theſe therefore, it is in the firſt place to be remarked, That 
the right of the conſignees in the preſent caſe is in a great meaſure 
founded upon the terms of the contract between them and Dunlop 
the conſigner. Upon the faith of receiving conſignments in terme 
of that contract, they had made advances and had become bound 
for the prices of goods ſent out by Dunlop. The queſtion then is, 
If, at the time of this arreſtment, Meſſ. Haſtie and Jamieſon were 
in ſach a manner creditors of Dunlop, as to claim this conſignment 
in terms of their contract? N | TR 
By 
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By that contract which is recited above at length, the ſaid 
Archibald Dunlop binds and obliges him and his ſucceſſors to re- 
t mit to the ſaid Robert Haſtie and James Jamieſon, at Glaſ- 

„ gow, the value of whatever goods ſhall be ſhipped by them 

on his account, /o as they may be enabled to pay the value of the 

5 aid goods to the ſellers or furniſhers thereof, and that from time 
- 0 time, as the ſame ſhall become due: And in caſe the ſaid Archi- 
bald Dunlop ſhall fail to make the foreſaid remittances timeouſly, 

'* ſo as to diſcharge the prices of the goods to be ſent out to him, 
© when the ſame fall due, then he binds and obliges himſelf and his 
foreſaids to pay to the ſaids Robert Haſtie and James Jamieſon, . 
their heirs, ec. the lawful annualrent of the price of the ſaid. 
goods, and that from the time the ſame ſhall become due to the © 
* furmſhers until payment.” For the better underſtanding theſe 
terms of the contract, it is to be obſerved, that in carrying on the 
trade of ſending out goods from any part of Britain to merchants in 
Virginia, and getting remitted cargoes of tobacco, &c. it is the u- 
niform practice for the factor at home to buy the goods at the cre- 
dit of twelve, ſixteen, or eighteen months, in order that the merchant. 
abroad may have time to diſpoſe of them, and remit conſignments 
to pay them as nearly as may be againſt the time the prices. become 
due. Agreeable to this, by the contract now mentioned, Dunlop be- 
came bound to remit to the conſignees cargoes ſo as to enable them 
to diſcharge the prices of the goods ſent out to him, and that from 
time to time, as the ſame ſhould become due to the furniſhers thereof. 
It is apprehended, that in examining the right of Meſſ. Haſtie 
and Jamieſon. to any particular conſignment, the extent of their /pe- 
cial property therein muſt be determined by the terms of that con- 
tract upon the faith of which they contracted. And here it is pro- 
per to conſider what would be the right of theſe conſignees in a que- 
ſlion with Archibald Dunlop himſelf. If Dunlop ſhould deſire to 
apply to other purpoſes as much of the conſignment as he could 
conſiſtently with the juſt claims of Haſtie and Jamieſon, in terms of 
their contract, it may be worth while to examine how far their claim 
might extend. In ſo far as they were actually then in advance for 
him, the matter is clear. But as to the debts in which they were only 
kound for him, it is apprehended he might juſtly maintain, that he 
was only bound to remit to them conſiguments againſt the time theſe 
debts became due; that if he hould fail to do fo, he would unque- 
{tionably be liable for ſuch failure in terms of the contract, but 
that till theſe debts: became due they had no claim upon him, and 
could not with any reaſon with- hold from him his effects. If indeed 
5 = | | " | Dunlop 7 


18) 
Dunlop was inſolvent, they might perhaps have a right to retain the 
conſignment as a ſecurity for the ſums in which they were bound 
upon his account; but if on the other hand he was in good circum- 
ſtances, there could not be any pretext for keeping poſſeſſion of his 
oods. . | | 8 Tk 
5 If this is clear, with reſpect to Dunlop himſelf, it muſt be ſtill 
more ſo in the preſent competition with his creditors. They require 
not the conſignees to give up their right in ſecurity, uncertain of re- 
ceiving future conſignments. The time is now long paſt ſince the 
debts in which they were bound for Dunlop became actually due; and 
againſt that time they did in fact receive other large and valuable con- 
ſignments. The arrival and arreitment of the conſignment in que- 
tion happened in Auguſt 1765; the debts in which they were bound 
for Dunlop become actually payable in the courſe of 1766 or 1767; 
and by that time other large and valuable cargoes had been received 
from Dunlop, and particularly a cargo by a ſhip called the Rae Gal- 
ley, amounting in value to upwards of L. 3000 Sterling. Theſe con- 
ſignments, poſterior to that now in queſtion, were plainly intended 
to diſcharge the prices of the goods which had been ſent out to Dun- 
lop in 1765, and for the prices of which Haſtie and Jamieſon ſtood 
bound at the date of the memorialiſt's arreſtment. Theſe were 
therefore the conſignments in terms of the above-mentioned contract, 
and upon the faith of receiving which they had ſent out to him the 
goods, for the prices of which they were bound when this confign- 
ment was attached. The only queſtion then is, Are the confignees 
to apply the ſeveral cargoes from time to time conſigned to them, ac- 
cording to the ſpirit and very words of their contract? or, Are they 
intitled arbitrarily to apply them in any manner they pleaſe, either 
to gratify their own humour, or to ſerve the improper views and 
purpoſes of their conſtituent? „%%% ùᷣ 
Equity, however, it is humbly apprehended, will not permit a cre- 
ditor to act in an arbitrary manner towards his co-creditors. In the 
caſe of a creditor infeft in two different tenements for his ſecurity, 
and another creditor having an infeftment on one of the tenements 
of a later date, if the preferable creditor chuſe arbitrarily to draw his 
whole payment out of that ſubject in which the other creditor is in- 
feft, the latter for his relief is intitled to have the preferable ſecurity 
aſſigned to him. Thus your Lordſhips have decided in a variety of 
caſes, collected in the Dictionary voce Debtor and Creditor, Vol, J. 
page 222, et ſeq. 7, ,d 5 
The preſent caſe is infinitely ſtronger than that now mentioned. 
The right of the conſignees is not conſtituted by an infeftment or by 
| | = 3 TE . actual 


actual delivery; but it is a ſpecial property created from the neceſſi- 


ty of the thing for the advantage of commerce. The intereſts of 


commerce, however, can never require that a creditor ſhall have it in 
his power to act arbitrarily towards his fellow-creditors, either to 
gratify his own humour, or to aid the fraudulent views of their com- 
mon debtor. Your Lordſhips, therefore, will never ſurely extend 
this new creature of the law, this ſingular right of /pecial property, 
farther than the intereſts of commerce ſhall abfolutely require, nor 


will you ſupport it when employed as a cover to authoriſe arbitrary 


and fraudulent proceedings. CEOs . | 
The application of theſe principles to the preſent caſe is extreme- 
ly obvious. When Meſſ. Haſtie and Jamieſon received from Dunlop 
other conſignments to pay the debts in which they ſtood bound for 
him at the time of this arreſtment, before theſe debts became ac- 
_ tually payable, it is apprehended that they muſt apply theſe after- 
conſignments in payment of theſe debts, and not the confignment 
nov in queſtion which arrived and was arreſted by the memorialiſt 
long before theſe debts became due. The bill of loading in their 
poſſeſſion muſt unqueſtionably give them a right to the conſignment - 
to the extent of their debt; but the extent of their debt muſt be re- 
gulated by the terms of that contract upon the faith of which they 
contracted it; and it has been ſhown, that according to the terms 
of that contract they could not claim this conſignment for debts not 
due at the time of its arrival, nor due till other configaments came 
into their poſſeſſion ſufficient to pay theſe debts. WE 


And therefore, upon the whole, rhe memorialiſt hambly hopes he 


has ſufficiently ſhown, that the /pecial property in the conſignment 
in queſtion can only be admitted to the extent of the ſums actually 

advanced for them by Dunlop at the time of this arreſtment, or for 

the debts in which they at that time ſtood bound for Dunlop, and 

did not receive from him after-conſiguments to enable them to pay. 

| _ Meff. Haſtie and Jamieſon, ſoon after the commencement of this 

| proceſs, exhibited an accompt-current betwixt them and Dunlop, 
beginning 1oth Auguſt 1764, and ending 24th October 1765, by 

which they endeavoured to make it appear that at the date laſt men- 

_ tioned, a balance remained due to them by Dunlop of no leſs than 
L. 1299 Sterling. It is unneceſſary to trouble your Lordſhips at pre- 
ſent with entering into a particular examination of this accompt, as 
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it is the general principles with regard to the method of aecompting 
which are alone at preſent the ſubje&t of inquiry. A copy howe- 
ver of this accompt is printed and annexed to this memorial, for 
your Lordſhips peruſal, and it may be proper to make a few general 
remarks upon it, „ „ e = 
It may be examined either, 1 m, At the date of the memorialiſt's 
arreſtment, 26th Auguſt 1765, or, 2do, At the date of the laſt article 
in the accompt, which is, 24th October 1765. _ 5 
From comparing the accompts on both ſides, at the date of the ar- 
reſtment 26th Auguſt 1765, it appears that at that time Meſſ. Haſtie 
and Jamieſon owed a conſiderable balance to Dunlop 
Upon examining the accompt, however, from begining to end, from 
roth Auguſt 1764 to 24th October 1765, it appears, that Meſſ. 
Haſtie and Jamieſon, imo, Charge Dunlop with cargoes of goods 
ſent out to him in ſpring, ſummer, and harveſt 1765, although 
the prices of theſe goods did not become due to the furniſhers there- 
of till the middle and end of the year 1766. And, 2do, They not 
only charge him with the prices of goods ſent out before the date of 
the arreſtment, although not due till long after, but farther, with the 
prices of goods purchaſed and ſent out in September and October 
1765, after the date of the arreſtment in queſtion, On the other 
hand, it is to be remarked, That while they have thus charged Dun- 
lop in 1765 with debts not due till 1766, they have upon the op- 
polite fide of the accompt made this very confignment the laſt ar- 
ticle, and have not thought proper to give him credit for the other 
valuable conſignments which they received in the end of 1765 and 
beginning: of 1766, long before the debts with which they have 
charged him became actually due. | 5 . 5 
This. accompt, however, the memorialiſt has good reaſon to 
complain of, as altogether unfair and unjuſt. It has been ſhown, 
that, in a queſtion with the arreſter of this conſignment, they have 
no right to take credit for the debts contraced after the date of the 
arreſtment. It has been farther ſhown, that in the preſent caſe they 
have no right to take credit for debts in which they ſtood bound 
tor Dunlop at the date of the arreſtment, and which they received 
after-confignments to enable them to diſcharge. When therefore 
they. exhibite an accompt charging Dunlop with theſe articles, they 
muſt at the ſame time, upon the other hand, give him credit for e- 
very remittance and every conſignment which they received, till the 
time theſe. debts become actually due. The memorialiſt has already 


mentioned, 
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mentioned, that beſides other valuable conſignments, Meſf. Haſtie 
and Jamieſon, in the end of 1765, or very beginning of 1766, re- 
ceived from Dunlop a cargo, of value more than L. 3000 Sterling, "0 
by a veſſel called the Rae Galley. This conſignment was plainly, BEER 
in the very terms of their contract, intended to diſcharge the debts , 
. ſoon to become due, and which they would moſt: unjuſtly endeavour 
to throw a burden upon the confignment now in queſtion, in order 
that they might thereby withdraw Dunlop's whole effects from the 
legal execution of his old creditors, and aid him in the moſt un- 
juſtifiable attempts to diſappoint their payment. A Fn 
Meſſ. Haſtie and Jamieſon therefore muſt, it is apprehended, ex- SW 
hibit a new accompr, in which they muſt upon the one ſide ſtrike off _ 
all the debts contracted after the date of this arreſtment, and while 
they charge Dunlop for the debts not due, but in which they then 
ſtood bound for him, they muſt on the other hand give him credit 
for all remittances and conſignments which came into their poſſeſſion, 
_ againſt the time theſe debts became actually due. When ſuch an 
accompt ſhall be exhibited with all the vouchers thereof, a more ac- 
_ curate inveſtigation of the particulars will be neceſſary: In the mean 
time enough has been ſaid not only ro ſhow, that the preſent accompt 
is erroneous and unjuſt, but likewiſe to eſtabliſh the general princi- 
| ples upon which an accompt muſt be made out. =” | 
The memorialiſt ſhall conclude with obſerving, that the preſent 
queſtion 1s of conſiderable importance, not only to him, but to the 
country in general. A new and ſingular right of /peczal property is 
eſtabliſhed in the law of this country with reſpect to foreign con- 
ſignments. It is repugnant to all the commonly received principles 
with reſpect to the transference of property; and it is created for the 
benefit and advantaye of commerce. Great care ſhould be had how- 
ever, not to extend it farther than the intereſts of commerce may re- 
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In respect whereof, &c. 
RoBERTCULLEN. 
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2 ' »ACCOMPT-CURRENT, Mr -AncniBaup/DonLor Merchant © in Vin 
Fo. b 17 
E Smithfield Company, ne bill | payable gth D December 1765, E 62S Aug 
To ditto, per ditto, 26th July 1965, 8 oy We ee Sep 
Io ditto, ditto, ditto, — 14 5 2 176 
To Colin Dunlop, Alexander Holton, ad | Company, per our bin, due . Ja 
2d February 1765, ED — „209 . 
To caſh advanced him this date, : | Hy 20 Feb. 
To Andrew Buchanan and Company, Sor our ic bill, in five weeks, | „ 3,+6 Mare 
15. To caſh advanced him in Greenock, — 5 5 0 o = 
Io ditto paid part entry of goods per Betſey, _ On 22D 4 6D 
To ditto paid Mr Bairds and Company, = © — 1 6 © Ap 
25 14. To paid Miſs Dnnlop half year's annuity, — — 12 10 0 | 
1765. FP . . | 
Feb. 13. To goods ſhipped per Elliot, Captain Ferrie, with FINER 241 I5.- 13. Jul 
To caſh for gabertage, boxes, &c. — 0 14 2 | 
May 7. To intereſt on Colin Dunlop and Alexander Houttorn's bill, L. 200, © 210: $ 
| To diſcompt on bill, William Dunlop on Colin — and Son, 1 L. 50, 016 0 Sept 
9. To poſtage of letter from Briſtol, | = D520 
16, To goods ſhipped per the Peggy, with charges, . —_— r 
To caſh paid gabertage, | —— OTF ft __. 5 
21. To ditto paid William Sommervell an accompt, — — 4-2: x 1 
| To ditto paid Walker and Millikan ditto,  _ — — | 0 Sep 
April 2. To ditto paid entry and charges 0 . per Pe eggy⸗ | — 1 8 8 | 
To ditto paid poſtages, | 04 42 Oct. 
29. To ditto paid Smithfield company imereſt on bill due 26th July 176 5, and d dif- Wt 
compt on William Dunlop's bill, — 1 12 6 
May 5. To ditto paid William M*Keazie and Company per or bill, — 9 7 5 
To ditto, ditto, per ditto, — 0 7 6 
23. To diſcompt given Colin Dunlop and 800 6 on tobacco ſold how, CE TT ow! 
To caſh paid John Douglas and Company Pero bill, — 66 4 4 
To ditto intereſt on ditto, . | — 2 15 14 
To ditto paid John Gilmour per ditto, | pos — „ 2 4 0 
To ditto paid intereſt on ditto, . — e 2 Way 
24. To caſh paid Miſs Dunlop for half a year's 3 „ 0-10 8 
June 19. To _ paid diſcompt on Colin Dunlop's bill of L. 100 for 1080850 per 
Bogle, — — — O 13 8 
To ditto paid Clayton in 2 of acceptance due him per __ on back of 5 
dill, N . n 0 
To ditto paid George Buchanan per bill, | — 20 19 6 
To ditto for intereſt on ditto,. — — 0 18 6 
To ditto paid Thomas Blackſtock per accompt Tis 917 o 
To goods ſhipped per Virginia and Mally, with inſurance and commiſſion 1817 17 5 
| * To ditto, ditto for Baird and Dunlop, with charges, | 479 2 1 
July 16. To porterage-and poſtages, — > „ 
| To caſh paid Miſs Dunlop his fiſters, per arch if) e ©: 0 
To ditto paid Se er oh oh in 44th 5 his bill, 30 0 0 
abe 107. Pry 4.2 3 5 0 © 
ES bullion reccired per nate, 2 bases | 46 2 © : 85 8 
| — 818 © 
Auguſt. To caſh paid for infurance on goods per Berſey; Auguſt . e 
To paid Samuel Forreſter's bill, and intereſt, n 218 6 
To ditto paid John Hamilton, ſhort charged in policy, 8 8 . 
To caſh paid Archibald and Gilbert Hamiltons for 1 L. 537 16 9 RES 
To intereſt on above bill, 23d De <cember, - 27 11 7 
To caſh paid Patrick Telfer and Company for his b bill, 45 54 „„ #:- 1 13 
| To ditto, paid intereſt on ditto, 39S, i On] 
October 5. To goods ſhipped per the Speirs, with cn: 18 25 A : = OW 
{ To cath paid looſing arreſtment, and expences at Edinburgh, | J 
1 To caſh ow wal TY AR 0 > year 8 annuity duc N 1766, | . 25 o © 


E 5159 10 ** 
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1764. 


Aug. 13. 
Sept. 13. 


1765. 

Jan's 
Feb. 13. 
March 7. 


By exchange and intereſt on ditto, 


July 3 


7 Sept. 23. 


| Sept, 6. 


By ditto for order on Me Maxwell, 
By ditto, bounty on linens per Mally, | 
By ditto, debenture on leather, out the Betſey, 


29. 


+ By five hundred ehe of biſcuit, left out © ſhip p Betſey, 16s, 
By balance due Haſtic and Juniclon, | 


No. 5 7 
in Virginia, with Favre and Ja MI bo Merchants in Glatgon, 


By caſh from. Baird and Dunlop. 8 
By caſh for bounty on ligens, per Baty, TO 


By ditto for Gavin Lawſon's bill on Colin Dunlop and Son, | 
By ditto for Andrew Mackie's bill on James Buchanan and Co. London, 


By caſh per bounty on linens, per Peggy, 
By ditto, per Elliot, 

By ditto for William Dunlop's bill on Colin Dunlop and fon, 
By ſales of 50 hogſheads tobacco, per Bogle, neat proceeds, 
By David Hunter's bill on William Dunlop, 

By caſh for bounty on linens, per Virginia, 

By neat proceeds of 288 hogth 
cember 1765, 

By his half of profits on conſignments, Deſt agreement, 


5 By John Hamilton's overcharge on Betſey's policy, 


By bounty on Baird and Dunlop's goods, per Virginia, | : 
BY freight of 435 hogſheads tobacco; = Betſey, L. 741 18 0 
By half of the lumber, | 42 5 4 
By fix barrels pork ſold from ſhip's rovifioos, „ 1 SG 

By Oſwald and Dalziel, for value of the * ſold : at a: . 
roup, e in * ons, 600 © © 

33 L. 1395 7 3 

To unge of L. 800 on ſhip home, L. 20 0 9 gr 
To ditto of L. 500 on freight,  — 1s 3 6 
J0 Captain Conkie's wages, — 25 © 0 
To his privilege, — 6 10 © 

To ſailors wages, &c. per accompt, 128 0 6 

To caſh paid R. Montgomery ſailor, O 10 6 
To charges at roup, and clerk, — 0 9g* 

To commiſſions o ſale of ſhip and freight, 22 12 42 
To charges i in the cuſtomhouſe, — 2:35: © 
To order 1 in favour of Capt N e | 
| | 243 12 8. 


Glaſgow, 24th Oasber 7766. Errors excepted. 
| YT and Jamic/on, 


ads. W per Betſey, payable 2 15 De- | 


I. 5159 19 31 


O O O O o 


© a© © 


7 


45 © © 
82 17 5 
„ 0 

8 7 0 
10 15 to 
150 0 
73 16 

1 1 
14 9 

23 13 
50 © 
239 7 
11 2 
54 13 
1867 15 
3 

O 1 
27 8 
1151 14 

1 
133 
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- | No. U. 2 
EXCERP” from Meſſ. Haris and EVO — : 
. | with A&CHIBALD DvuNLop,. ſo. far as reſpecis che proceeg's of 
1 8 and freight. e 
Sept. 6 6. By freight of 435 — tobacco and . 
Cans, per Betſey, — | E. 74x 18... o 
By half of the lumber, "a 2: 
oct. 2 3. By ſix barrels port ſold from ſhip's provi- 15 
ö 114 00 


Dy Oſwald and Dalziel, for walks of the 


7 ſhip, fold at . roup, „ payable : in 
fix months, 600 0 © 
| L. 13985 3 
To inſurance of E. 80 . . 5 5 
: ſhip home, ZL. 20 0 | 
RO To ne To ditto of L. 500 on freight, 15 3 6 
HE - To Captain Conkie's wages, 25 © © 
To his privilege, — 6 10 © 
To ſaitors Wages, © Sc, per ae? 
compt, 128 8 6 
To caſh paid Robert Mont= 
rh, - gornery ſatlon,. 7 nan ng MY 
: To charges at roup, and clerk, 4 9 9+ 
To commiſſions of ſale of ſhip = 
and freight, — — 22 1a2ͤ 46 
To charges in cuſtombonle,” 2473-0 
_ To order in favour af Capraits;.e 
Conkie, : — „ de 7-.0 


By five bundrad weight of bilkui left out | 
of ſhip Betſey, at 16 J. 8 


Ne 0. n 


ABSTRACT of the as and neat . of the ſhip the Barskv, 


Ke nts IKE 
o 2 RY e 


Captain DA vi D Cox x IE Commander, belonging to AR CRHIB AID 
DuNnLoe Merchant in Virginia, and the cargo taken from the Ac- 
compt- current betwixt the ſaid ARcHIBALD Dux Lor and Meſſ. 


Has TIE and JAMIEs0N, produced in the proceſs of multiple- 
poinding, raiſed by DaviD Cod k TE the pac” ad. * 


a ROBERT ARTHUR and others. 


To the neat proceeds of 288 hogſheads tobacco. pay- 


able 22d December 1765, 


To which add freight, per Archibald Danlop's ac- 


compt, : yo * 


S* 4 


4 


Freight due by others, per ditto ac- 


compt, 3 —— TL; 
' Proceeds of lumber, > — 
Proceeds of pork, 3 
Proceeds of the ſhip, — 
Proceeds of biſcuit, — 
PR 7 3 


From which deduce the premium of 
inſurance, and mens wages and 


L. 


281 
42 
1 

600 


4 
938 11 


o 0d 


commiſſion on the ſale of the ſhip, 


Oc. per Haſtie and Jamieſon's ac- 
r | | | PP 


[ 
' ' 


The neat ſum for which Captain Cotikie 3 is account- 
able, as being in his poſſeſſion when the arreſt- 


ments were looſed, 


343 12 8 


— 


L. 


Pines a miſtake of L. 10 too much ſtated, on the firſt. 


L. 


wiooow © 


L. 1877 15 'g 
460. 16 0 
2338 11 9 
694 18 7 
3033 19 4 

10 0 0 
323 10 4 


